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Course title:   China Business Law and Practice

Credit hours: 3 credits, 36 hours

Semester:       Fall 2013

Contact Information of Teachers (教师联系信息)

Instructor 1:Nicola Aporti (I.P.LAW)

Cell phone: 13636627540

Email: nicolaporti@hotmail.com

Instructor 2:Vera Gao (TAX  LAW)

Cell phone:13918418490

Email: vera.gao@dehenglaw.com

Instructor 3:Cole Capener (M&A)

Cell phone:13661320114

Email: colecapener@gmail.com

Course description: （课程简介）

This is a course examining three major areas of Chinese Business law for Law major students and Businss major students. Students will learn the different lawsand regulations system relating to doing business in China. The three main topics to be covered by three different instructors, are as follows:, . 

The first is about I.P. Law. Mr. Nicola Aporti will give an introduction to IP law in China: including IP profiels in corporate law (capital contricution) and IP ownership, trademarks, and patents issue. Couterfeiting issues in the food and drug industry will also be covered.

Ms. Vero Gao will mainly give the Introduction on Chinese tax law and analysis of the main characters on special Chinese taxes policies. She will review the current famous disputed cases on tax bureau and the tax payer. After the course, the students will get a whole picture of Chinese tax, understand the logical base of the current law and know the main focused areas the tax bureau attentioned.

 Professor Cole Capener will lead a discussion about mergers and acquisitions (M&A)  in China. Students will learn about M&A in China through an examination of a hypothetical cross border acquisition by a foreign multi-national company of a target located in the People’s Republic of China (PRC).  Students are expected to participate in discussions about the case study (as if the student were a legal or financial advisor acting for the buyer), and to examine and discuss the applicable legal and business issues implicated by the transaction and the documents used in connection therewith. There is no textbook for the course but there are required readings included herewith. Students may be called on randomly to participate in the discussions.  M&A deals in the news may also be discussed in class.

	Weeks
	Topics 
	Content
	Assignments or Requried readings

	Week 1
	Trademarks, Patents, Know how
	Trademark Law of China

Patent Law of China

Implementing regulations
	

	Week 2
	IP corporate issues
	Capital contribution through IP

IP rights ownership issues
	

	Week 3
	Counterfeiting –

Food and drug safety issues 
	Trademark infringements, cyber quatting; coutenrfeiting and food/drug industry 
	

	Week 4
	Case studies
	
	

	Week 5
	EXAM 1
	
	

	Week 6
	Tax background of China in general
	1. Review of tax system and main taxes

2. Tax reform: Corp Income Tax and VAT 

3. Influence on FDI under new tax policy

A. New Corp Income Tax er new tax policy coutenrfeiting and 

B. Supervision on international tax evasion: Analysis on famous tax circular on anti-tax evasion since 2009
	Analysis the differences on comparing your own countiesrenceslaws and policies.

	Week 7
	Characters of Tax Policies in China_part 1
	1.IIT: Minor portion of total tax income; Weak supervision 

2.Issue on Invoice Fraud
	Describe the related most important characters of your country’s tax law and policy

	Week 8
	Characters of Tax Policies in China_part 2
	1.Tax System of Collection Supervisor

2.Penalty in Tax Evasion (New Revised Criminal Law)
	Describe the related most important characters of your country’s tax law and policy

	Week 9
	Case Study1+2
	1.Analysis on a tax case of anti-tax evasion: Circular 698

2.Analysis on a tax case of international MA: Withholding obligation.
	Analysis assignment: where is the legal base of the case?

Case Background: A 10% withholding tax (WHT) of RMB173 million(US$26 million) was assessed to a US company by the Jiangsu tax authority on a capital gain arising from an indirect transfer of a 49% equity interest in a Chinese company in Yangzhou, Jiangsu Province. This is the first publicly reported case since the SAT issued Circular 698./ Analysis assignment: Whose obligation to pay the tax?

Case Background introduction materials.



	Week 10
	Exam 2
	
	

	Week 11
	Introduction to M&A 

Case Study 1
	1.  Introduction to M&A in China

2.  Role of the M&A lawyer

3.  Case Study:  J&J’s proposed acquisition of Chinese target

4.  M&A Jargon/Timeline

5.  Asset vs. Share Purchase: Structuring the Deal in China

6.  Preliminary Documentation:  LOI/MOU/NDA


	Required reading: 1.Capener, Guidebook to M&A in China, Chapter One (The Fundamentals of Mergers and Acquisitions in China), pp 5-9;

2.  Case Study Memoranda

3.  Jargon List

4.  Confidentiality Agreement Checklist

5.  Letter of Intent Checklist

	Week 12
	Host Country Regulation of M&A, 

Valuation and Due Diligence
	1.  Host Country’s goals in regulating M&A

2.  Examination of China’s regulatory framework:


a.  Foreign Investment Catalogue


b.  Government Approvals


c.   Forex


d.  Environmental regulation


e.  IPR


f.   Labor laws and Mass redundancies


g.  Competition review


h.  Tax considerations/Incentives?

3.  Valuation:  are parties free in China to determine pricing?

4.  Financing the M&A

5.  Be prepared to discuss the goals of due diligence; the players and procedures in the due diligence process, and due diligence reports.

6.  Know how to read financial statements.


	Required Readings:

1. Please briefly review Catalogue for Guiding Foreign Investment in Industry (online at http://www.chinesewalker.cn/2009/06/01/catalogue-for-the-guidance-of-foreign-investment-industries/ )

2. “Regulations for the Acquistion of Domestic Enterprises by Foreign Investors” effective September 8, 2006 (English translation); 

3. Bill Jones memorandum on valuation.

4.  Capener and Wut, “Due Diligence” Chapter in Doing Business in China (Juris pub 2011);

5. “Financial Statements” in Chapter 7 of ABA’s The M&A Process: A Practical Guide for the Business Lawyer; and

6. J&J’s internal memo on purchase price and due diligence.



	Week 13
	The Acquisition Agreement (Ancillary Contracts)


	Discussion Topics:

1.  Review outline and purposes of a Purchase and Sale Contract. Objective:  Does the agreement achieve the client’s legal and business goals and protect its interests?

2.  Discuss representations and warranties and the indemnification clause in light of protecting J&J’s interests. 

3.  Discuss typical ancillary agreements which may form a part of an M&A deal in China.


	Required Readings:

1.  D. Broadwin, “Negotiating and Documenting Business Acquisitions” pp 105-144;

2.  Sample Representations, Warranties and Indemnification from Purchase & Sale Contract;

3.  “Ancillary Agreements”  Chapter 11, ABA,  M&A Process: The Practical Guide for the Business Lawyer, pp. 243-247.



	Week 14
	Dispute Resolution, Government Approvals and Closing
	1.  International arbitration v. litigation; advantages and disadvantages. Venues and Institutions;

2.  Conditions Precedent to Closing:  Merger Control and other Government Approvals, etc.; and

3.  Closing (or “Completion”) procedures


	Required Readings:

1. “A Practical Guide to International Commercial Arbitration” by Garnett, Gabriel, Waincymer, Epstein (Ocean pub. 2000) pp 1-49

2.   Ha, Hickin, O’Brien, “China:  Merger Control” in Global Competition Review 2011

3.  Swartz & Lee, “The Corporate, Securities and M&A Lawyer’s Job” Chapter 7 Organizing Transaction Closings, pp. 239-241



	Week 15
	Exam 3
	
	


The schedule is tentative and may be subject to minor changes including the order of the topics to be examined. 
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